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Crafting Trade Rules for a Digital Age in RCEP 

The Asian Trade Centre has repeatedly urged RCEP 
officials to include cutting-edge rules and 
provisions for the digital economy into this trade 
agreement.   
 
Given the importance of digital trade to smaller 
firms, in particular, it is vital that Asian governments 
seize the opportunity to create a platform for the 
future that nurtures and fosters growth.  Small and 
medium sized enterprises (SMEs) do not have the 
ability to manage trade rules that unduly hamper 
access to the internet, complicate cross-border 
trade in digital services, or increase costs associated 
with the movement of information. 
 
Digital trade is not simply found in the e-commerce 
chapter, but should be encouraged across all 
aspects of RCEP. 
 
Asia leads the world in innovative, creative new 
economy firms and mobile applications.  It should 
similarly be involved in ground-breaking provisions 
in RCEP to set global rules for digital trade. 
 
If this opportunity is missed, other regions will 
continue to attract talent and investment that might 
otherwise flow into Asia. 
 
One such alternative platform could be the new 
digital trade rules in the revised North American 
Free Trade Agreement with Canada, Mexico and the 
United States.   
 
RCEP officials may find it worthwhile to consider 
how this agreement has dealt with digital trade 
issues as RCEP reaches the finish line.   
 
Key digital outcomes of the new NAFTA are 
outlined below: 

Data Flows  
“No Party shall prohibit or restrict the cross-border 
transfer of information, including personal 
information, by electronic means.”  
 
Digital flows of information, video, communication, 
transactions, and intracompany traffic will not be 
disrupted. Cross-border data flows have grown 45 
times since 2005 and are a key way for small and 
large businesses to reach new customers at home 
and abroad. 

Data Localisation 
“No Party shall require a covered person to use or 
locate computing facilities in that Party’s territory 
as a condition for conducting business.”  
 
This provision prohibits forced data localisation 
requirements that requires companies to manage, 
store, or process data locally.  
 
Data localisation has a large cost impact on 
businesses and consumers, because the extra costs 
of localised computing are passed on to them.  Data 
localisation can also compromise the security of 
user data, because it can no longer be split up and 
stored in different locations (‘sharding’). 
 

Intermediary Liability 
“No Party shall adopt or maintain measures that 
treat a supplier or user of an interactive computer 
service as an information content provider.”  
 
This provision ensures that companies can host 
content and communications from their users 
without automatically becoming liable for that 
content. For example, many small businesses host 
customer reviews to build trust without the expense 
of big marketing campaigns. Without a provision to 
limit their liability, they are put at risk of large 
lawsuits. 



 Trade Rules for A Digital Age 

Asian Trade Centre Policy Brief 18-07 2 

 

Copyright System 
“Each Party shall ensure that legal remedies are 
available for right holders to address copyright 
infringement and shall establish safe harbors for 
Internet Service Providers.”  
 
The new NAFTA protects rightsholders by requiring 
signatories to have systems to require companies 
such as internet platforms to remove copyright-
infringing content once they are told about alleged 
infringement. 
 
This new requirement is balanced by mandating the 
creation of “safe harbors” to provide predictability 
for legitimate service providers so they do not face 
liability for content they do not even know is 
infringing. 
 
By creating clear rules for the removal of infringing 
content this part of the agreement balances strong 
IP protections with the right framework to allow for 
technological development and online innovation.  

Privacy 
 “Each Party shall adopt a legal framework that 
provides for the protection of the personal 
information of the users of digital trade, taking into 
account principles and guidelines of relevant 
international bodies, such as the APEC Privacy 
Framework.” 
 
This provision protects user privacy while also 
giving space for digital innovation. It does this by 
encouraging mechanisms to promote compatibility 
between different privacy regimes, giving users and 
companies greater assurance that privacy will be 
protected on a cross-border basis. 
 

Regulating Online Services 
“A Party should not impose on suppliers of value-
added services requirements applicable to 
suppliers of public telecommunications services 
without due consideration of the public policy 
objectives and the technical feasibility of the 
requirements.”  
 
Digitalisation brings new business models, lower 
costs and new opportunities. These benefits are 
imperiled if laws designed for public utilities (who 
typically are taking advantage of limited public 
resources, such as bandwidth) are applied to over-
the-top service providers (OTTs).  
 
This is especially important where the regulatory 
justification for the initial telecom requirement no 

longer applies to the market for new online services. 
This provision helps prevent unnecessary 
regulations from hurting the growth of online apps 
and marketplaces. 

Promoting Open + Machine-readable 
Government Data 
“A Party shall endeavor to ensure that government 
information, including data, is in a machine-
readable and open format and can be searched, 
retrieved, used, reused, and redistributed.” 
 
This provision enables small and large companies to 
build innovative commercial applications and 
services based on public data, such as machine 
translation and image recognition systems that rely 
on access to text and images. By releasing trade 
statistics and other export data, governments can 
also assist local companies in navigating global 
markets.  

No Duties on Electronic Transmissions 
“No Party shall impose customs duties fees, or other 
charges on or in connection with the importation or 
exportation of digital products transmitted 
electronically.”  
 
This provision echoes a broad agreement in the 
WTO not to impose customs duties and other 
discriminatory measures on products delivered 
digitally. 
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